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Thank you for attending!

Remember – additional 

information available at:

Title IX Resource Center

at www.bricker.com/titleix

Find us on Twitter at

@BrickerEdLaw

http://www.bricker.com/titleix


Upcoming Wednesday Webinars
www.bricker.com/events

• Sept 30 – A New World in Special Education – Ohio’s Operating 

Standards & Other Recent Developments 

• Oct 14 – Cash Flow Borrowing 

• Nov 18 – The Labor Landscape – Preparing for Successful Negotiations 

• Jan 6 – Protecting Your Financial Base – The Significance of Tax 

Valuation Complaints 

• Feb 10 – Signed, Sealed, Delivered – Understanding Construction 

Procurement for Schools 

• Mar 10 – Buy, Sell or Lease – Real Estate Primer for School Districts 

• Apr 14 – Working with Boosters and Foundations 

http://www.bricker.com/events


Agenda

• Transgender students

• Deliberate Indifference

• Dual Enrollment

• Insights on 

Implementation

• NEW! Title IX Toolkit 

preview



Bostock v. Clayton County Georgia
140 S.Ct. 1731 (2020)

Held that Title VII 

protections against 

employment discrimination 

on the basis of sex 

include sexual 

orientation and gender 

identity



Adams v. St. Johns County, FL Sch. Dist.
18-13592, U.S. App. 11th Cir. (August 7, 2020)

• Plaintiff Adams is 
transgender student

• Assigned female at birth; 
identifies as a boy

• HS forbid Adams from 
using boys’ restroom

• Asserted violation of 
rights under Title IX and 
14th Amendment



The Holding in Adams 

Transgender student has 

constitutional right 

(equal protection clause) 

and right under Title IX to 

use bathroom that 

matches their gender 

identity



OCR Letter of Enforcement Action
to Connecticut Interscholastic Athletic Conference, et al. (5/15/20, revised 8/31/20)

Claim: CIAC’s policy of 
permitting biologically 
male student athletes 
(who identified as girls) to 
participate in 
interscholastic athletics 
discriminated against 
female student athletes 
competing in same 
program



Bottom Line from OCR’s Enforcement 

Action

• OCR doubled down on interpretation of Title IX as prohibiting 

a school from allowing transgender athlete to participate on 

the team of the gender they identify with

• Reasoning: doing so takes away opportunities from 

biologically female athletes

• OCR asserts Bostock does not apply to bathroom/ 

athletics because Title IX permits biological distinctions in 

those situations



Deliberate Indifference

• Response to sexual 

harassment is clearly 

unreasonable in light of 

known circumstances

• At minimum, upon 

receiving report of sexual 

harassment, institution 

has obligation to provide 

supportive measures



Requirements in Final Regulations

• Contact the complainant to discuss the availability of 
supportive measures

• Let the complainant know that supportive measures are 
available regardless of whether a formal complaint is filed

• Consider the complainant’s wishes regarding supportive 
measures

• Explain to the complainant the process for filing a formal 
complaint



Deliberate Indifference and Formal 

Complaints

• Only initiate process against 

complainant’s wishes when not 

doing so would be clearly 

unreasonable in light of known 

circumstances

• Decision not to investigate 

when complainant does not 

wish to file formal complaint 

will be evaluated under 

deliberate indifference 

standard



Deliberate Indifference and Equity

Not deliberately indifferent in 

treating students equitably 

when:

• Complainants offered 

supportive measures

• Grievance process 

followed before imposing 

disciplinary sanctions 

against respondent



Doe v. School District No. 1
Denver Co., August 17, 2020

• Student reports sexual 

harassment by other 

students after sexual 

assault by another student

• Claims multiple reports to 

school personnel were 

never investigated and 

efforts to prevent 

recurrence were 

inadequate



Takeaways from Doe

• School not deliberately 

indifferent just because 

harassment continues

• BUT deliberate indifference 

may be shown by failure to 

act to halt misbehavior

• Act of listening to students 

(e.g., counseling) is not a 

remedy in and of itself



Chicago Public Schools

• OCR found multitude of 

systemic procedural and 

remedial violations

• Extensive corrective 

action required

• In months following 

resolution agreement, 

33% increase in filed 

cases at CPS



Jane Doe v. University of Kentucky
2020 WL 4811393 (6th Cir. August 19, 2020)

• Student plaintiff could 

proceed with suit against UK 

alleging deliberate 

indifference even though 

technically enrolled at 

another college which 

allowed transfer credit

• College of enrollment had 

been owned by UK; now a 

landlord-tenant relationship



Bottom Line in Doe v. UK

• How could this case be 

applied in K-12 context?

• Do you have students 

participating in 

educational activities 

with partners?

• Dual enrollment?

• College Credit Plus?



Implementation Issues



Title IX Team Roles

• TIX Coordinator

• Investigator

• Decision Maker

• Appeals Officer

• Informal Resolution 
Officer

• All can be outsourced 
except TIX Coordinator



Regional Partnerships
85 Fed. Reg. 30,063 (May 19, 2020)

• Schools free to consider 

alternate investigation 

and adjudication models

• Possible models include 

voluntary cooperative 

orgs and independent 

professionals operating 

under auspices of State 

governments



New OCR Q&A

Issued Sept. 4, 2020



Key Takeaways

DOE confirmed that the 

Title IX rules are not 

retroactive – only apply to 

harassment that allegedly 

occurred since Aug 14



Key Takeaways

Can TIX personnel 

address conduct that does 

not meet the definition of 

sexual harassment?  

Yes



Key Takeaways

• Clarified “reasonable person” 

standard in definition of hostile 

environment 

• Acknowledged individuals 

react to harassment in wide 

variety of ways

• Schools may not refuse to 

respond just because 

complainant is “high 

functioning” or not showing 

signs of trauma



Key Takeaways

• Schools may delegate 

many of the TIX 

functions – like 

investigations or 

decision making

• BUT each district must 

employ a TIX 

Coordinator



OCR issuing 

clarifications via 

their blog:

https://www2.ed.gov/

about/offices/list/ocr/

blog/index.html

https://www2.ed.gov/about/offices/list/ocr/blog/index.html


Is your TIX training provider not giving 

you materials to post on your site?

• This is a requirement

• Recommendation: 
Forward them OCR’s 
May 18th blog post 
explaining the 
requirement

• https://www2.ed.gov/abou
t/offices/list/ocr/blog/2020
0518.html

https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html


Informal Resolution



Preamble Comments
34 C.F.R. 106.45(b)(9)

• A recipient may choose to offer the parties an informal process that 

resolves the formal complaint without completing the investigation 

and adjudication, but such a result depends on whether the recipient 

determines that informal resolution may be appropriate and whether 

both parties voluntarily agree to attempt informal resolution (P. 1367) 

(unofficial)

• You must provide a written notice disclosing any consequences 

resulting from participating in the informal resolution process, 

including the records that will be maintained could be shared (P. 

1367)



Preamble Comments
34 C.F.R. 106.45(b)(9)

• The informal resolution officer must be trained in bias, conflict of 

interest the same as the investigators and decision makers (P. 1369)

• Informal resolution can take many forms—arbitration, mediation, 

restorative justice (P. 1370)

• Respondent may agree to discipline as part of informal resolution 

process (P. 1370)

• There must be a formal complaint prior to engaging in informal 

resolution (P. 1371)



Preamble Comments
34 C.F.R. 106.45(b)(9)

• Make sure parties understand confidential rules up front (P. 1379)

• You need a written agreement to document the resolution (P. 1384)

• You could do a safety and risk analysis to determine if informal 

process is appropriate for a given case, but don’t have to (P. 1386)



Bricker’s Title IX Toolkit Coming Soon!



Upcoming K-12 Trainings
Register at: www.bricker.com/events

Level 1

• General Title IX Training: Sep 15, Sep 22

Level 2 (All 9:00-11:30am)

• TIX Coordinator/Administrator Training: Sep 17, Oct 1

• TIX Investigator Training: Sep 17, Sep 24

• TIX Decision-Maker Training: Sep 22, Sep 25, Sep 28, Oct 2

• TIX Report Writing for Investigators/Decision-Makers: Sep 24, Oct 1

• TIX Informal Resolution Training (NEW): Sep 18, Sep 25



Thank you for attending!

Remember – additional 

information available at:

Title IX Resource Center

at www.bricker.com/titleix

Find us on Twitter at

@BrickerEdLaw

http://www.bricker.com/titleix

